Technical Witness by Donoghue, David
Journal of Accountancy 




Follow this and additional works at: https://egrove.olemiss.edu/jofa 
 Part of the Accounting Commons 
Recommended Citation 
Donoghue, David (1935) "Technical Witness," Journal of Accountancy: Vol. 59 : Iss. 3 , Article 3. 
Available at: https://egrove.olemiss.edu/jofa/vol59/iss3/3 
This Article is brought to you for free and open access by the Archival Digital Accounting Collection at eGrove. It 
has been accepted for inclusion in Journal of Accountancy by an authorized editor of eGrove. For more information, 
please contact egrove@olemiss.edu. 
The Technical Witness
By David Donoghue
In this age of technical control of industry, the technical man is 
being drawn into many legal controversies regarding the regula­
tion of industry by bureaucratic bodies as well as into the cases 
involving the disputes that arise in the ordinary conduct of 
business.
Lawyers will say, and cite judicial opinions in proof, that 
“expert” testimony is regarded by their profession as being 
highly untrustworthy. It might be well to pause here and allow 
the technical man to hazard a guess that “expert” testimony can 
hardly be much better than the ability of the lawyer who intro­
duces it or of the counsel for the opposition whose duty it is to 
controvert it. It is difficult, if not impossible, to give technical 
testimony on a witness stand in an impartial and thoroughly 
technical manner and to tell “the truth, the whole truth and 
nothing but the truth.” The whole truth is seldom brought out, 
due largely to the fact that it is not wanted by either side. 
Contributing factors are the limitations sometimes placed upon 
the presence of technical assistance in the court-room during the 
progress of testimony; the inability of some technical men to give 
intelligent advice to the attorneys during the progress of direct 
and cross-examination; and all too often the lack of experience 
and thorough preparation by both attorneys and technical men.
A technical witness should be as impartial as the judge hearing 
the case. Many attorneys fail to recognize this tendency on the 
part of the competent and experienced witness and proceed to ask 
questions calculated to arouse his ire. In self defense, the witness 
may have to adopt tactics that overemphasize the importance of 
the testimony favorable to the side which employs him. On the 
other hand, shrewd lawyers recognize that an honest but indignant 
witness may be let into statements that will impeach his testimony.
Seldom is it found that one of the parties to a legal dispute is 
wholly right and the other wholly wrong. Occasionally a careful 
technical presentation of all available facts will cause a com­
promise or dismissal of the action before it comes to trial.
The technical witness should not be interested in the personal­
ities usually involved in a court action. This is an attitude which
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can not be understood by many laymen, especially those whose 
thoughts and reasoning are inclined towards the political. The 
witness has facts and opinions to present, based on general and 
particular studies of the points at issue. His testimony, if 
preparation and studies have been sufficiently thorough, can be 
used by either side or both sides; and this is as it should be, if the 
litigants are not fearful of the truth, the whole truth.
Often it is represented to a prospective witness that his presence 
in court is desired to give evidence on some stated point only, and 
he finds that cross-examination is not confined to that particular 
subject and that he is being disqualified and humiliated because 
he is not prepared to answer all questions related to his profession. 
There is nothing to be done in such instances but to “take the 
gaff,” unless the witness has enough foresight to get a statement of 
his position into the record before having to admit on cross- 
examination how inadequate his preparation has been.
The ideal manner in which to present technical testimony 
would be for the presiding judge to appoint a competent technical 
man or board to examine into the merits of the case and make a 
written report to the court stating such facts as are available and 
 such theoretical considerations as may be regarded as funda­
mental. Individual deductions and theories should be stated 
separately from the body of the report, and the expert or experts 
should be subject to cross-examination by both sides of the con­
troversy. Then, if the attorneys had not thoroughly prepared 
themselves, they could point the finger of scorn in their own direc­
tion and not, as they now do, towards the so-called “expert” 
witness.
Lawyers are prone to desire, if not compelled to seek from a 
witness, only those facts that are favorable to their case. It is 
the duty of the opposing council to develop by cross-examination 
the evidence that modifies the import of the direct testimony, and 
no honest technical man should be the least chagrined by giving 
an answer damaging to his client in reply to a fair question.
As a practical matter, a witness should request that a copy 
of the transcript of his testimony be made available to him. 
Court reporters are not always familiar with technical words 
and expressions and sometimes corrections are necessary, and, 
most important, a review of the testimony will probably con­
vince the witness that he should endeavor to confine his answers 
to “Yes,” “No” and “I don’t know.”
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Expert testimony is largely opinion testimony. It is well 
recognized that competent technical men will differ in opinions 
based on their understandings of a given set of facts. If the 
undisputed facts were available to all concerned, there would 
undoubtedly be less difference of opinion. The fear of attorneys 
that certain facts will have an unfavorable effect upon judge and 
jury leads to the suppression of facts. What, then, should mem­
bers of the bar expect from the “experts” whom they bring to the 
witness stand? Then, too, they have another problem, solely 
theirs, the incompetent and the dishonest “expert.” When a 
man has his day in court he is entitled to such legal assistance as 
his purse and inclinations may dictate, and if technical advice or 
testimony is also needed the same factors will govern the selection 
of an “expert.”
The witness stand is a stage and the attorneys and witnesses 
who present a case in a manner that reflects preparation, knowl­
edge, skill and ability have the best chance to receive the favor­
able verdict of judge and jury.
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